Murray H. Bring 



Presentation to the 
Investment Community 

March 2, 1995 

There was a great deal of activity in the tobacco 
litigation in 1994 and it continues today. Because the 
recent cases have received so much attention in the 
press, I would like to start my discussion of them by 
putting them in an historical perspective. 

As you know, smoking and health litigation has 
been around for over forty years, ever since the first 
studies began to appear in the early '50s which showed 
a statistical link between smoking and lung cancer. In 
the intervening years, over 400 cases have been filed. 
The industry has never lost a case, nor has it ever 
settled a case. 
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Along the way, there have been temporary 
setbacks, such as Judge Sarokin's pre-trial decision in 
Cipollone that preemption was not a valid defense, and 
a jury finding against Liggett in that case on a pre-1966 
failure to warn claim. Each such event, or the filing of a 
new wave of cases, has invariably led to speculation and 
prediction by the anti-tobacco activists that the end 
of the industry was at hand. Even when temporary 
setbacks have occurred, however, we have always 
prevailed on appeal. 

There have also been periods of intense and 
distorted media coverage relating to the litigation, such 
as we are now witnessing, and as occurred during the 
Cipollone trial. It is important to remember, however, 
that the documents or testimony on which the media 
focus, are usually described inaccurately, and are not as 
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bad as portrayed in the press. Typically, there are good 
explanations for what might first appear to be 
damaging statements taken out of context. We have 
seen that when a jury is provided the complete picture, 
and not simply the out-of-context headlines of the 
press, the jurors end up voting in our favor. 

Against this brief historical background, I would 
now like to discuss the current litigation situation. Of 
particular importance are the efforts of the plaintiffs' 
lawyers to have class actions certified which focus 
primarily on the issue of addiction and the actual and 
threatened efforts by State Attorneys General to recover 
from the industry the States' Medicaid and related costs 
which they have paid to treat patients who have 
diseases allegedly caused by smoking. 
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Most of the class actions relate in one way or 
another to the issue of addiction, and they are 
predicated on the views expressed by FDA 
Commissioner David Kessler and on allegations made 
by Congressman Henry Waxman and some of his 
colleagues during the recent Congressional hearings. 
We are taking these cases very seriously and are 
devoting the most talented lawyers we have to 
defending them. 

Two class actions have recently been certified by 
trial courts. In the Broin case, a class of all non¬ 
smoking flight attendants who allegedly suffer from 
smoking-related diseases as a result of exposure to 
environmental tobacco smoke was certified by a Florida 
state court. And in Engle, another Florida state trial 
court recently certified a class of all smokers who have 
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diseases, or died from diseases, allegedly resulting from 
their addiction to cigarettes containing nicotine. Both 
cases have been appealed to the Florida Court of 
Appeal. The issue of class certification has been 
briefed and argued in the Castano case, pending in the 
Federal District Court in New Orleans, and is awaiting a 
decision by the Judge. (This will updated as 
appropriate). In Castano, plaintiffs seek certification of 
a class of all nicotine dependent smokers. 

Our assessment of these cases remains positive. 

We have very powerful arguments that none of the 
cases should be permitted to proceed as a class action. 
Under prevailing law, class certification is not 
authorized if individual issues predominate over 
common ones, or if the trial of the case would be 
unmanageable. We should ultimately prevail under o 
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these standards. It is difficult to imagine cases in which 
the predominance of individual issues would be more 
obvious, or in which manageability problems are more 
complex. 

In Engle and Castano, the first issue concerns the 
definition of addiction and, thus, who is a member of 
the class. Today, the term addiction has no real 
scientific definition and is so ambiguous that it can 
mean just about anything. Without a reliable definition 
of the class, there can be no class action. In addition, 
the central issues are uniquely individual: whether 
each member of the purported class is, in fact, 
addicted; whether, if addicted, each member of the 
class is barred from asserting a claim by the statute of 
limitations; whether each member of the class was, in 
fact, injured by his or her alleged addiction; whether 
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each member of the class was aware of the claims that 


smoking could be addictive; whether each member of 
the class actually tried to quit smoking and, if so, under 
what circumstances. The list goes on and grows even 
longer in the Broin case, where the plaintiffs claim 
individual injuries, such as lung cancer, emphysema 
and heart disease, as a result of exposure to ETS -- all 
diseases that have many possible causes, depending on 
individual lifestyles and other exposures. 

In Castano and Engle, the purported classes could 
include tens of millions of smokers. There has never 
been a class of that magnitude certified and upheld on 
appeal. It should be obvious to the courts that the 
result of certification would be millions of individual 
trials on individual issues, thereby making these cases 
wholly unmanageable. 


7 


Source: https://www.industrydocuments.ucsf.edu/docs/stbkOOOO 



# • 

In the event that a class is certified in Castano and 
we are not successful on appeal there or in Broin or 
Engle, we still have strong defenses in any trial on the 
merits. All of our traditional defenses should be 
available — preemption, assumption of the risk, 
contributory negligence and statute of limitations — to 
name a few. Moreover, since addiction is the central 
claim in both Castano and Engle, it is important to 
remember that there is nothing new in that claim. We 
successfully defended addiction claims in Cipollone 
and several other cases in recent years. 

In the final analysis, we believe that jurors are 
unlikely to impose liability because of their strongly 
held belief that plaintiffs could have stopped smoking if 
they wanted to, just as over 40 million Americans 
already have. 
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Next, I would like to discuss the so-called Medicaid 
litigation. At the moment there are cases pending, in 
Mississippi, Minnesota and West Virginia. All are in 
state courts and all are in very early stages. All seek 
recovery for the expenses the states have incurred in 
treating patients alleged to be suffering from smoking- 
related diseases. While the Attorneys General contend 
that the states need not prove that the industry is liable 
to each and every recipient of Medicaid, we believe the 
law clearly requires that the Attorneys General stand in 
the shoes of each of the thousands of Medicaid 
recipients whose injuries constitute the basis for the 
litigation. We contend that the Attorneys General must 
prove causation and liability on the part of the industry 
as to each such patient. All of our traditional smoking 
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each such case, and should, as in the past, result in 
favorable verdicts in any case which proceeds to trial. 

A somewhat different situation exists with respect 
to a statute enacted in the closing moments of the last 
legislative session in Florida. That law authorizes the 
Attorney General to sue for Medicaid reimbursement, 
and it declares that all of our traditional defenses, 
except preemption, are unavailable. It even goes so far 
as to provide that the Attorney General need not prove 
individual causation, but may rely on statistics, to 
establish that certain diseases are caused by smoking. 
No suit against us has yet been filed, although the 
statute went into effect more than six months ago. We 
have initiated a suit challenging the statute, on what we 
believe to be very strong constitutional grounds. 
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Before concluding, let me briefly mention two other 
lawsuits. As you know, in March of last year Philip 
Morris filed suit against ABC for allegations made on its 
Day One broadcasts that Philip Morris spiked or 
fortified its cigarettes with extraneous amounts of 
nicotine. We contend that those allegations are false 
and that they were made maliciously because ABC 
knew those statements were and are false. We believe 
we have a meritorious claim and we have been 
encouraged by recent pre-trial rulings by the court. The 
case is set for trial on June 5 in Virginia state court. 

In June 1993, Philip Morris, RJR and several other 
tobacco-related organizations filed a lawsuit against the 
EPA in federal court in Winston-Salem, North Carolina 
asking that the EPA's risk assessment and designation 
of ETS as a known human carcinogen be declared null 
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and void and ordered rescinded. We believe that the 
EPA twisted and distorted the science to support a pre¬ 
ordained political result, one that is not supported by an 
impartial evaluation of the scientific evidence. The EPA 
filed a motion to dismiss which was denied by the trial 
judge. We are now in the process of discovery and we 
hope to get the case to trial as soon as possible. 

In summary, we remain optimistic because of the 
inherent strengths of our legal position. It is possible 
that we could have setbacks in the next year or two, as 
we have had in the past, but we expect to prevail, as we 
have in the past. As I pointed out at the beginning of 
my remarks, smoking and health litigation has been 
with us for over forty years. It has taken different forms 
and has come in different waves, but the underlying 
issues have remained remarkably constant. Whatever 
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form the litigation may take, we remain committed 
today, just as we have been for the past forty years, to 
the full use of our resources in a vigorous defense of the 
litigation, and we remain optimistic about the final 
outcome. 

Next, I would like to discuss some of the regulatory 
challenges that we face in Washington. A year ago, we 
were confronted with a number of initiatives in 
Washington that posed a possible threat to our 
domestic tobacco business -- a proposed $2 a pack 
excise tax, a draconian proposal by OSHA to ban 
smoking in virtually all workplaces, hostile hearings by 
the Waxman Committee, and a threat of FDA 
regulation of cigarettes. Many of these initiatives have 
subsided in recent months, and we are grateful for that. 
However, we are not complacent, and we continue to 
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focus our attention and resources on defending our 
core domestic tobacco business against unfair and 
unnecessary taxes and regulation. 


In that connection. I'd like to spend the next few 
minutes giving you our views concerning Dr. Kessler's 
initiative regarding the potential regulation of cigarettes 
as "drugs". As you know, this issue first arose over a 
year ago, in February 1994, when Commissioner Kessler 
announced in a publicly released letter that the agency 
was looking into the possibility that it could regulate 
cigarettes as "drugs" under the Federal Food, Drug, 
and Cosmetic Act ("the Act"). Thereafter, 

Commissioner Kessler testified twice before the House 
Subcommittee that Mr. Waxman formerly chaired. He 
also gave a number of interviews to the news media in 
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which he discussed his initiative. To date, however, the 
FDA has not taken any formal regulatory action. 

We believe that, as a matter of law, policy, and 
practice, the FDA cannot assert jurisdiction over the 
cigarette industry without clear direction from Congress 
in the form of new legislation. As you may recall. 
Commissioner Kessler himself has repeatedly referred 
to the need for Congressional ''guidance and direction" 
as a predicate to FDA action in this area. We believe 
that the FDA cannot regulate ordinary cigarettes 
without additional specific authorization from Congress, 
and let me tell you why we are correct on that point. 

Under the Act, the agency has jurisdiction over a 
product as a drug only when the product is intended for 
use as a drug. Evidence of intended use is found in the 
manufacturer's representations, notably advertising 
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and labeling. Cigarettes sold only for smoking 
pleasure, without any claim of therapeutic benefits, are 
not subject to FDA jurisdiction. In this regard, it is 
important to emphasize three key points: 

First, for more than 80 years, the FDA and its 
predecessor agencies have taken the position before 
the courts and Congress that cigarettes as normally 
sold, ue. without therapeutic claims, are not drugs. 
Second, the courts have upheld FDA's position. And 
third. Congress has accepted FDA's position. In fact, 
despite 69 amendments to the Food and Drug Act, 
Congress has never provided FDA jurisdiction over 
cigarettes. Conversely, Congress has rejected numerous 
bills intended to expand the agency's authority in that 
regard. Moreover, of equal importance. Congress has 
reserved to itself all the major policy decisions about 
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cigarettes and has developed a comprehensive 
regulatory scheme that excludes any role for the FDA. 

Commissioner Kessler has tried to avoid these legal 
issues by touting supposedly new ^'evidence" that he 
considers adequate to justify an assertion of jurisdiction 
by the FDA. We believe that none of the 
Commissioner's "evidence" gives the agency the legal 
authority to regulate the cigarette industry. We also 
believe that, legal issues aside. Commissioner Kessler is 
wrong on the facts. For example. Commissioner 
Kessler spent a great deal of time during his testimony 
last March before Mr. Waxman's subcommittee 
attempting to support the proposition that Philip Morris 
and other tobacco companies are using secret 
processes described in various patents to increase or 
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maintain nicotine levels in cigarettes. This charge is 
false. 


First, the processes described in the patents are not 
secret, but were publicly disclosed years ago, first to the 
U.S. government and then to the world. Second, while a 
few of the patents theoretically could be used to add 
nicotine, Philip Morris has never used any of those 
patents to increase or maintain nicotine levels. To the 
contrary, the only patents which Commissioner Kessler 
cited which PM has ever used were for the reduction, 
and in some cases the virtual elimination, of nicotine. 

We have systematically answered and refuted 
Commissioner Kessler's charges on patents and other 
matters and we will continue to do so in every available 
venue. For example, we filed comments in response to 
the petitions anti-smoking activist groups have 

18 


Source: https://www.industrydocuments.ucsf.edu/docs/stbkOOOO 


2048759644 




• • 

submitted to the FDA, and our comments make it clear 
that FDA has no jurisdiction over cigarettes absent 
proof of therapeutic claims by the manufacturer. Our 
comments also address the erroneous factual 
allegations Dr. Kessler and others have made. 

More broadly, it bears mention that FDA's crusade 
against tobacco not only exceeds the agency's legal 
authority but is also in default of its existing, statutory 
responsibilities. It is well known that the FDA is far 
behind in handling such critical tasks as drug and 
medical device review and approvals and food 
inspections. We believe that public sentiment strongly 
disapproves of expanding FDA's authority to include a 
huge new industry like tobacco when it cannot handle 
the job it now has. This view is seen in recent polls in 
which a majority of those surveyed opposed FDA 
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regulation of the tobacco industry, in petitions, signed 
by over a million people, expressing opposition to FDA 
regulation, and in the hundreds of critical letters that 
have been sent to the agency. 

In short, our view is that Commissioner Kessler's 
efforts to expand the scope of the FDA's authority is not 
only an aberration in an otherwise consistent position 
held by the agency over 80 years, but it is also an 
improper attempt to assume authority that only the 
Congress can give. For these reasons, we hope that Dr. 
Kessler will recognize the jurisdictional limitations 
under which his agency operates, and abandon any 
thoughts he may have about attempting to regulate 
cigarettes. However, should he attempt to assert 
jurisdiction, 1 can assure you that we are prepared to 
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take immediate legal action to challenge any such 


initiative. 

Finally, I would like to say a few words about 
OSHA, state and local taxes, and state and local 
smoking and marketing restrictions. I'll begin with a 
very brief status report on the ongoing OSHA rule- 
making on indoor air quality. 

On April 5, 1994, OSHA published a draft rule on 
indoor air quality in the workplace, which would virtually 
ban smoking in all workplaces, including private 
residences under certain circumstances. Public 
response was immediate and overwhelmingly opposed 
to this proposed set of harsh regulations. 

Previous to its proposal on workplace smoking, the 
most public comments OSHA had ever received on a 
proposed rule was about 1,200 comments. After the 

21 


Source: https://www.industrydocuments.ucsf.edu/docs/stbkOOOO 


2048759647 




conclusion of the public comment period in the 
summer of 1994, OSH A officially acknowledged nearly 
120,000 comments. 

OSHA began hearings on the proposed rule in 
September, 1994. Those hearings have been conducted 
continuously for the past five months, and we have 
been an active participant. 

Again, most of those testifying on the proposal — 
independent experts, business owners, union 
representatives, representatives of the hospitality 
industry, trade association representatives and 
interested individuals -- oppose it and are suggesting 
more rational alternatives. 

The record to date makes it clear that the proposed 
rule is unreasonable, and we are hopeful that the 
agency will eventually put forward a revised proposal 
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that is less onerous. The entire process will most likely 
not reach resolution until 1996 at the earliest. 


Next, I'd like to offer a brief look at state and local 
taxes on cigarettes. 

At the conclusion of 1994, the average weighted 
state cigarette excise tax [weighted by a state's share of 
industry volume and by the fraction of the year the tax 
has been in effect] across all 50 states and Washington, 
D.C. was 31.45^ per pack. 

That was a 9.31 percent increase over 1993, slightly 
less than we had projected. 

In all, 79 tax increases were proposed at the state 
level in 1994, but only five tax increases were ultimately 
approved. There were no increases in local excise 
taxes on cigarettes in 1994. 
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[Slide — Color-coded map of U.S. highlighting key 
states.] 


As we look forward in 1995, here is the most current 
state tax picture. 

In Washington State, [shown in brown on the map] 
a 25 cent tax increase approved in 1994 will go into 
effect July 1, 1995. 

The states in green are currently in legislative 
session. The states in yellow have tax proposals that are 
being actively considered in the state legislatures. The 
states in red are the states where we see some kind of 
threat of a tax increase. 

[Slide — Map highlighting states with the most serious 
tax threats, and size of potential increases indicated.] 
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Of those states where we see the possibility of a tax 
increase, X, Y and Z [writer's note: exactly which states 
are identified here and below will be determined in late 
Feb. as the tax situation becomes clearer] represent the 
most serious threats. 

We are confident that we can respond effectively 
through a coalition of wholesale trade associations, 
business groups, Philip Morris U.S.A. suppliers, smoker 
groups and other organizations and individuals who will 
fight the proposals. 

Now let’s move on to smoking restrictions. The 
past year saw some high profile increases in smoking 
restrictions, notably in California and New York City. 

In 1995, our goal is to assure that smoking 
continues to be a matter of adult choice, while 
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responding responsibly to the concerns of the 
community regarding the manner in which our 
cigarettes are sold and where they are enjoyed by our 


consumers. 

Our strategy for addressing the equally 
understandable concerns of smokers who feel they're 
being discriminated against, and non-smokers who 
don't want to be exposed to environmental tobacco 
smoke, is to encourage the passage at the state level of 
accommodation/preemption legislation. 

This kind of legislation establishes smoking 
regulations on a state-wide basis, creating rational 
standards for people to abide by, while preempting 
localities from introducing the kind of idiosyncratic 
bans and restrictions that anti-smoking activists are 
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increasingly attempting to push through at the local 
level. 


Preemptive statutes in one form or another already 
exist in 19 states, and we'd like to see them passed in 
the other 31. 

We feel that accommodation is the solution to the 
current tension between smokers and non-smokers, 
and public opinion surveys bear us out. 

Our primary tool in advancing accommodation is 
The Accommodation Program, which educates 
restaurateurs and other members of the hospitality 
industry on indoor air quality standards and on how to 
accommodate the preferences of all their customers — 
smokers and non-smokers alike. 

In strictly regulated localities like New York City, we 
are using The Accommodation Program to inform both 
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business owners and the public on how and where they 
can accommodate within the boundaries of the law. 

In the area of marketing restrictions, the basic 
argument the anti-smoking activists are using in 1995 is 
that cigarette companies deliberately market their 
products to minors. 

This is patently false, but its emotional appeal 
makes it exactly the kind of argument the antis like to 
use. 

To help ensure that minors do not have access to 
our products, we are actively educating the retailer and 
wholesaler community who sell our products through 
our "It's the Law" program. 

"It's the Law" provides members of the trade with 
detailed information about state age restrictions and 
penalties plus training on how to verify the age of 
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customers, and signage to reinforce the program's 
message. The in-store signage also communicates to 
consumers that minors will be asked for proof of age 
and denied the product if they are underage. 

In summary, although we continue to face 
challenges in 1995 on taxes, and on smoking and 
marketing restrictions, we are prepared to meet 
those challenges. 

# # # 

I hope that this brief tour of the legal and 
regulatory landscape has been helpful to you. As 
you can see, we continue to face many challenges, 
but we firmly believe that we have adequate plans, 
strategies, and resources for dealing with them, and 
that we will be able to manage these issues 
successfully. 
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